UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

CYTOTHERAPEUTI CS, | NC.,
Plaintiff,
V. : C.A. No. 97-019L
NEURCSPHERES LTD. , :
Def endant .

VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This dispute arises froman agreenent entered into by
plaintiff Cytotherapeutics, Inc. (based in Rhode Island) and
def endant Neurospheres Ltd. (based in Calgary, Al berta, Canada).
Pursuant to that agreenent, plaintiff received a |license from
def endant for the commerci al devel opnent, sale and use of "in
vitro generated, EG-responsive neuronal stemcells.” Plaintiff
now cl ai ns that defendant has violated that agreenent by altering
its interpretation of the term"epidermal growmh factor” or "EG"
and that said breach causes injury to plaintiff in Rhode Island.
Therefore, plaintiff has brought suit in Rhode Island seeking
expedi ted discovery and a prelimnary injunction to hold the
status quo until arbitration can be conducted in Toronto,
Ontari o, Canada.

This case is presently before the Court on defendant's

nmotion to dismss for |ack of personal jurisdiction or, in the



alternative, on the basis of forumnon conveniens. For the
reasons that follow decision on defendant's notion is deferred.
Addi tional discovery by the parties will be allowed over the next
thirty (30) days on the issues of personal jurisdiction and forum
non conveni ens, and then the Court will conduct a ful
evidentiary hearing on those issues.
|. Facts

The facts essential to the resolution of this notion are as
follows. Plaintiff is a bio-pharmaceutical conpany based in
Rhode Island and incorporated in Del aware. Defendant is
i ncorporated under the laws of Al berta, Canada, and its place of
business is in Cal gary.

In March of 1994, the parties entered into an agreenent
under which plaintiff received a |icense for the comrerci al
devel opnent, sale and use of "in vitro generated, EG--responsive
neuronal stemcells” for use in transplantation to treat human
di sease, in exchange for supplying |arge suns of noney for
continued research and devel opnent by defendant. The |icensing
agreenent states that it shall be interpreted in accordance with
the laws of Alberta. The contract also provides for alternate
di spute resolution "with respect to any natter relating to" the
agreenent. Pursuant to the contract, such matters will be dealt
with first by nmediation and then binding arbitration to be
conducted by the International Chanber of Commerce of Toronto,

Canada.



The |icensing agreenent between the parties is currently a
source of controversy, as plaintiff clains that defendant has
broken the contract and is now negotiating with plaintiff's
conpetitors for licensing agreenments. Plaintiff has noved for,
and intends to pursue, arbitration on the nmerits of the dispute
i n Canada, as provided by the licensing agreenent. However, on
January 13, 1997, plaintiff brought suit in this Court seeking
expedi ted di scovery and i nmediate injunctive relief pending
arbitration

On January 16, 1997, defendant commenced an action in
Al berta, Canada. The Provincial Court there tenporarily
restrained plaintiff Cytotherapeutics, Inc. frompursuing its
clainms in this Court, but subsequently lifted that tenporary
restraining order.

After the restraining order was vacated, this Court
conducted a hearing on defendant's notion to dismss for |ack of
personal jurisdiction or for forumnon conveniens. At that tine,
this Court determned that facts essential to the resol ution of
the noti on were unknown and ordered the parties to submt
suppl emental affidavits and/or menoranda concerning the formation
of the contract.

Both parties have filed supplenental affidavits and
menor anda. Def endant argues that the final act which caused the
contract to becone binding occurred in Calgary, thereby rendering

the exercise of specific jurisdiction in Rhode Island



i nappropriate. In contrast, plaintiff asserts that the final act
of contract formation occurred in Rhode Island, and, therefore,
this Court has specific personal jurisdiction in this case.

In the alternative, defendant contends that the present case
shoul d be dism ssed by this Court on the basis of forum non
conveni ens. Defendant argues that Al berta provides a suitable
alternate forumfor this dispute, and all the "rel evant and
essential sources of proof"” are located in Al berta. Defendant's
argunents are premsed on its view that this controversy is
essentially based in Canada. |In contrast, plaintiff disputes
that the relevant wi tnesses and docunents are exclusively in
Canada. Rather, it is plaintiff's contention that the present
di spute is global in nature, with serious effects in Rhode
I sl and.

1. Discussion

A Per sonal Juri sdiction

A court may exercise "specific jurisdiction" when
"plaintiff's clainms "arise out of' or are "directly related to

defendant's contacts with the forumstate." DuPont Tire Serv.

Cr., Inc. v. N Stonington Auto-Truck Plaza, Inc., 659 F. Supp.

861, 863 (D.R 1. 1987) (quoting Helicopteros Nacionales de

Colonbia, S.A v. Hall, 466 U S. 408, 414 n.8 (1984)).% In

' In contrast, a court may exercise "general jurisdiction"

when "plaintiff's clains do not arise out of or are not directly
related to defendant's contacts with the forum state . . ." if
t hose contacts are continuous and substantial. Id. (citing
Hel i copteros Nacionales, 466 U S. at 414 n.9). At the hearing,
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DuPont Tire, this Court held that it could exercise specific

jurisdiction over a defendant when the defendant's sol e contact
with Rhode Island was a trip to the state to negotiate a
contract. Since the dispute arose fromthat contract, and the
contract was conpleted in Rhode Island, the Court found that the
def endant had "purposefully directed"” its behavior toward Rhode
I sl and, rendering itself subject to suit in this state. See

DuPont Tire, 659 F.Supp. at 863-864 (quoting Asahi Metal Ind. Co.

V. Superior Court of California, 480 U S. 102, 112 (1987)).

Rel ying on DuPont Tire, at the hearing on this matter this

Court inquired as to where the final act in the formation of the
contract occurred. Both sides gave equivocal responses, so the
Court asked for additional information. The suppl enental

af fidavits and nmenoranda submitted nmake contrary clains as to
where the contract was forned. Plaintiff states Rhode Island,
and defendant says Alberta. Since a pivotal factor in the
requisite analysis is disputed, this Court finds itself unable to
deci de the issue of personal jurisdiction at this tine.

I n other cases where facts relevant to the issue of personal
jurisdiction were disputed, this Court viewed the facts favorably
to the plaintiff and proceeded to trial, even though plaintiff
bears the burden of proving that the exercise of personal

jurisdiction is proper. For exanple, in Thonpson Trading Ltd. v.

plaintiff conceded that defendant's contacts with Rhode Island are
not sufficient to sustain a finding of general jurisdiction.
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Allied Lyons PLC, 123 F.R D. 417 (D.R 1. 1989); 124 F.R D. 534

(D.R 1. 1989) (denying notion for reconsideration), this Court
held that plaintiff's allegations, if true, would subject the
defendants to the Court's specific in personamjurisdiction.

Therefore, the Court allowed the case to proceed to trial for

further inquiry. See also McAleer v. Smth, 728 F. Supp. 857

(D.R 1. 1990) (holding that plaintiffs had alleged a prim facie
case for the exercise of personal jurisdiction, but noting that
plaintiffs still had the burden of proving proper exercise of
such jurisdiction at trial).

However, the present matter differs fromother cases in this
context. For exanple, in Thonpson, 124 F.R D. at 535, this Court
expressly stated that the issues concerning personal jurisdiction
were "intertwined" with the nerits of the dispute. 1In contrast,
the facts concerning personal jurisdiction in the case at bar may
be deci ded wi thout reaching the substantive aspects of the
controversy. Moreover, notions of comity are particularly
salient in the present case, as it involves arbitration on the
merits of the dispute in Canada. For these reasons, it is
inmportant that this Court ascertain the facts relevant to the
i ssue of personal jurisdiction before deciding whether to grant
plaintiff injunctive relief.

As plaintiff has suggested, resolution of these issues would

be facilitated by additional discovery. See El-Fadl v. Central

Bank of Jordan, 75 F.3d 668 (D.C. G r. 1996) (renmanding case for




addi ti onal discovery concerning whether contacts were sufficient
to support the exercise of general personal jurisdiction).
Therefore, this Court orders that there be a thirty day period
for additional discovery, to be followed by a full evidentiary
hearing on the issue of personal jurisdiction.

B. Forum Non Conveni ens

If this Court determnes that it has specific personal
jurisdiction over defendant, it may still dismiss this suit on
the basis of forum non conveniens. This doctrine "permts
di scretionary dismssals on a 'case by case' basis where an
alternative forumis available in another nation which is fair to
the parties and substantially nore convenient for themor the

courts."” Mercier v. Sheraton Int'l, Inc., 981 F.2d 1345, 1349

(st Cr. 1992), cert. denied, 508 U. S. 912 (1993)(citations

omtted)(hereinafter "Mercier 11").

In the First Crcuit, courts have conducted a two-part
i nquiry when determ ning whether to dismss a suit on this basis.

See, e.q., ld. First, the court will determ ne whether there is

an adequate alternate forum A forumis deenmed adequate if it is
both "avail abl e and "adequate." 1d. at 1349-1350. A forumis
"available" if "the defendant who asserts forum non conveniens is
anenable to process in the alternative forum" 1d. at 1349. A
forumis "adequate"” unless "the renedy provided by the
alternative forumis so clearly inadequate or unsatisfactory that

it is norenedy at all."” Piper Aircraft Co. v. Reyno, 454 U.S.




235, 254 (1981). See also Mercier 11, 981 F.2d at 1350. It is

t he defendant's burden to prove the adequacy of the alternative
forum for "[t]he plaintiff's forumchoice 'should rarely be

disturbed.'" Mercier v. Sheraton Int'l, Inc., 935 F.2d 419, 424

(st Cr. 1991) (quoting Gulf Gl v. Glbert, 330 U S. 501, 508

(1947)) (hereinafter "Mercier 1").
Second, the court will evaluate the convenience of the forum
by wei ghing the public and private factors articul ated by the

Suprene Court in Qulf Gl Corp. v. Glbert. In Glbert, the

Court stated that when considering the "private interest of the
l[itigant,"

[i]mportant considerations are the relative ease of access
to sources of proof; availability of conpul sory process for
attendance of unwilling, and the cost of obtaining
attendance of willing, wtnesses; possibility of view of
prem ses, if view would be appropriate to the action; and
all other practical problens that nake trial of a case easy,
expedi ti ous and i nexpensive.

Glbert, 330 U S. at 508. See also Thonson Info. Svecs., Inc. v.

British Tel ecomuni cations, PLC, 940 F. Supp. 20, 23 (D. Mass.

1996). Wien examining the "[f]actors of public interest,” the
Court noted that congestion in the forum the forums
relationship to the litigation, and the forums famliarity with
the | aw governing the case are significant. Glbert, 330 U S. at

508-509. See also Mercier 11, 981 F.2d at 1354; Howe v. Gol dcorp

| nvestnents, Ltd, 946 F.2d 944, 951 (1st Cir. 1991), cert.

deni ed, 502 U.S. 1095 (1992).

Plaintiff asserts, and this witer agrees, that defendant



has nmerely made "conclusory allegations” concerning the adequacy
of Alberta as a forumfor the present dispute. Defendant has
responded to several argunents nade by plaintiff concerning the
adequacy of Al berta; however, defendant has not affirmatively
shown why Al berta is an adequate forum Mre specifically,

def endant has not di scussed Al berta's procedural rules or
substantive | aw concerning the issues at hand -- the granting of
expedi ted di scovery and maintaining the status quo pendi ng
arbitration

In addition, the parties to this controversy depict very
di fferent scenarios when weighing the Glbert factors. For
exanpl e, defendant asserts that the ease of access to both
wi t nesses and docunents mlitates in favor of the Al berta forum
whereas plaintiff argues that inportant w tnesses and ot her
sources of proof are located in several places at great distance
from Al berta.

As a threshold matter, this Court may not dism ss this case
because of forum non conveni ens w thout determ ning that Al berta
is an adequate alternative forum For exanple, in Mercier 1, 935
F.2d at 430, the First Grcuit reversed the district court's
di sm ssal of a case on the basis of forumnon conveni ens and
remanded the case for additional factual inquiry. In so holding,
the First Grcuit noted that the defendant had failed to
affirmatively show t he adequacy of the proposed alternative

forum and the plaintiff had not proven that the forum could not



be deened adequate. 1d. at 427. Cf. Tranp G| and Marine, Ltd.

v. MV Mermaid I, 743 F.2d 48 (1st Cir. 1984) (reversing

di smissal by district court under the doctrine of forum non
conveni ens because district court acted without first identifying
an adequate alternative forum. Moreover, the factual predicate
for evaluation under the factors articulated in Glbert is
substantially disputed in this case. Therefore, during the
additional thirty day period granted by this Court, the parties
shoul d al so conduct di scovery on the issue of forum non
conveni ens.
I11. Concl usion

For the foregoing reasons, defendant's notion to dismss for
| ack of personal jurisdiction, or, in the alternative, for forum
non conveniens, is held in abeyance. The parties are granted a
thirty day period fromthe date hereof for additional discovery
on the issues of personal jurisdiction and forum non conveni ens.
A full evidentiary hearing before this Court will be schedul ed
t hereafter.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Mar ch , 1997
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